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DEPARTMENT  OF  AGRICULTURE 

AgricwHiiral  Marksting  Sarvk* 

[9  CHt  9arH  201  and  203] 

POSTCD  STOCKYARDS 

Schodiiiat  of  Roto*  and  Chargat  and  Rroposad 
Chongat  in  Existing  Chargat 

AGENCY:  Packers  and  Stockyards— 
Agricultural  Marketing  Service,  De¬ 
partment  of  Agricultural  Marketing 
Service,  Department  of  Agriculture. 

ACTION:  Proposed  statement  of  gen¬ 
eral  policy  and  amendments  to  regula¬ 
tions. 

SUMMARY:  The  Packers  and  Stock- 
yards— AMS  proposes  to  issue  a  state¬ 
ment  of  general  policy  and  amend  ex¬ 
isting  rate  regulations  under  the  Pack¬ 
ers  and  Stockyards  Act  (7  U.S.C.  181  et 
seq.)  in  order  to  lessen  the  Depart¬ 
ment’s  regulation  of  stockyard  rates 
and  charges.  The  agency  proposes  to: 
(1)  Establish  new  ways  by  which  stock- 
yard  owmers  and  market  agencies 
doing  business  at  posted  stockyards 
may  obtain  changes  in  their  schedules 
of  rates  and  charges  (tariffs);  (2)  pro¬ 
vide  that  stockyard  owners  and 
market  agencies  may  determine  the 
levels  of  rates  on  a  per  head  basis  at 
their  stockyards;  (3)  provide  means  for 
livestock  producers  to  receive  ade¬ 
quate  notice  of  proposed  changes  in 
tariffs  and  the  opportunity  to  com¬ 
ment  if  they  believe  the  rates  and 
charges  are  inequitable;  and  (4)  re¬ 
quire  that  all  tariffs  contain  only  per 
head  rates  for  all  services  furnished. 

DATES:  Comments  must  be  received 
on  or  before  May  30,  1978. 

ADDRESSES:  Send  written  comments 
to:  Hearing  Clerk,  U.S.  Department  of 
Agriculture,  Room  1077,  South  Agri¬ 
culture  BuUding,  Washington,  D.C. 
20250. 

FOR  FURTHER  INFORMATION 
CONTACT: 

Jack  W.  Brinckmeyer,  Chief,  Rates, 
Services,  and  Facilities  Branch,  Live¬ 
stock  Marketing  Division,  Packers 
and  Stockyards,  USDA,  Washington, 
D.C.  20250,  202-447-4366. 

SUPPLEMENTARY  INFORMATION: 
Nationwide  hearings  were  completed 
February  14,  1978,  to  receive  recom¬ 
mendations  from  livestock  producers, 
market  operators,  and  others  as  to 
what  the  future  packers  and  stock- 
yards  rate  program  should  be. 

I.  Analysis 

The  views  and  comments  expressed 
by  some  livestock  producers  as  well  as 
the  marketing  industry  support,  en¬ 
courage,  and  request  some  deregula¬ 
tion.  The  Department  supports  the 
concept  of  deregulation  when  it  can  be 


achieved  and  at  the  same  time  main¬ 
tain  protection  of  the  public  interests. 

II.  Etfect  on  Existing  Program 

The  proposals  will  apply  to  all  stock- 
yard  owners  and  market  agencies  con¬ 
ducting  business  on  posted  stockyards. 
Changes  in  schedules  of  rates  and 
charges  would  be  accepted  by  the  De¬ 
partment  without  review  as  to  the 
level  of  the  rates  and  charges,  if  no 
valid  complaints  are  received  after 
proper  notice  of  the  proposed  changes 
to  the  public. 

The  Deputy  Administrator  proposes 
to  issue  a  new  statement  of  general 
policy  203.17,  Rates  and  Charges  at 
Posted  Stockyards,  and  revise  sections 
201.25  and  201.26  of  the  regulations. 

III.  Ruixmaking  Procedure 

This  rulemaking  procedure  is  gov¬ 
erned  by  5  U.S.C.  553,  Interested  per¬ 
sons  may  participate  by  submitting 
written  data,  view's,  or  arguments  to 
the  address  showm  above.  All  wrritten 
submissions  made  pursuant  to  this 
notice  wall  be  made  available  for 
public  inspection  at  the  Office  of  the 
Hearing  Clerk  during  regular  business 
hours  (7  CFR  1.27(b)).  If  any  informa¬ 
tion  is  communicated  orally  to  person¬ 
nel  of  the  agency,  which  is  not  a 
matter  of  public  record  and  which 
may  influence  the  final  decision  on 
the  proposed  rulemaking,  such  infor¬ 
mation  and  its  source  wdll  be  reduced 
to  writing  and  made  available  for  in¬ 
spection  the  same  as  written  submis¬ 
sions  in  response  to  this  notice,  and 
the  time  for  submission  of  comments 
wrill  be  extended  if  and  as  appropriate 
to  permit  others  to  reply  to  such  infor¬ 
mation. 

Dated:  March  24,  1978. 

ChiAS.  B.  Jennings, 
Acting  Deputy  Administrator, 
Packers  and  Stockyards,  AMS. 

Accordingly,  Parts  201  and  203  are 
amended  as  follows: 

PART  201— REGULATIONS  UNDER  THE 
PACKERS  AND  STOCKYARDS  AO 

Sections  201.25  and  201.26  (9  CFR 
201.25  and  201.26)  are  proposed  to  be 
revised  to  read  as  follows: 

§  201.25  Proposed  changes  in  existing 
rates  and  charges  must  be  supported  by 
speciHc  data. 

Stockyard  owners  and  market  agen¬ 
cies  can  change  their  tariffs  by  follow¬ 
ing  either  of  the  two  procedures  de¬ 
scribed  below  in  paragraphs  (a)  and 
(b). 

(a)(1)  Each  stockyard  owner  or 
market  agency  changing  its  existing 
rates  and  charges  may  file  a  tariff, 
supplement,  or  amendment  thereto 
which  will  take  effect  without  review 
or  determination  by  the  Department 
as  to  the  reasonableness  of  the  level  of 


the  rates  and  charges:  Provided,  No 
valid  complaints  are  received  after 
proper  notice  has  been  given  by  post¬ 
ing  the  change  at  the  stockyard  for  10 
days  as  required  by  the  Act  and  also 
by  one  of  the  following  alternatives: 

(1)  Beginning  at  least  30  days  prior 
to  the  effective  date  of  the  tariff 
change,  the  stockyard  owner  or 
market  agency  attaches  to  each  ac¬ 
count  of  sale  or  check  of  each  custom¬ 
er  a  notice  of  the  proposed  changes  in 
the  rates  and  charges.  The  notice  shall 
follow  the  format  set  out  in  paragraph 
(c)  below;  or 

(ii)  Beginning  at  least  30  days  prior 
to  the  effective  date  of  the  tariff 
change,  the  stockyard  owner  or 
market  agency  publishes  an  advertise¬ 
ment  of  the  proposed  changes  in  rates 
and  charges  once  each  week  for  2  con¬ 
secutive  weeks  in  a  newspaper  in  gen¬ 
eral  circulation  in  the  market  area. 
The  advertisement  shall  be  at  least 
three  coluhins  in  width  and  6  inches  in 
length  and  shall  follow  the  format  set 
out  in  paragraph  (c)  below. 

(2)  If  the  rates  and  charges  specified 
in  such  amendment,  supplement,  or 
tariff  are  not  clear,  are  ambiguous,  or 
appear  to  be  discriminatory;  or  if  a 
valid  complaint  has  been  received  con¬ 
cerning  the  level  of  the  rates  or 
charges  or  the  unreasonableness  or 
adequacy  of  the  services  or  facilities 
furnished  by  the  stockyard  owner  or 
market  agency,  the  operation  of  such 
amendment,  supplement  or  tariff  may 
be  suspended  in  order  to  provide  time 
prior  to  such  document  becoming  ef¬ 
fective  to  obtain  necessary  informa¬ 
tion,  clarification  or  other  revision,  or 
to  permit  other  appropriate  adminis¬ 
trative  action. 

(b)  If  the  stockyard  owner  or  market 
agency  does  not  comply  with  the  re¬ 
quirements  of  paragraph  (a)  of  this 
section  but  files  the  proposed  changes 
in  rates  and  charges  with  Packers  and 
Stockyards— AMS  at  least  10  days 
before  the  effective  date  and  advises 
of  the  date  it  was  posted  at  the  stock- 
yard.  the  proposal  will  be  analyzed 
and  the  stockyard  owner  or  market 
agency  advised  if  the  proposed 
changes  can  be  accepted  for  filing.  If 
the  rates  or  charges  specified  in  such 
amendment,  supplement,  or  tariff  are 
not  clear,  are  ambiguous,  or  appear  to 
be  unreasonable  or  discriminatory,  the 
amendment,  supplement,  or  tariff  may 
be  suspended,  or  other  appropriate  ad¬ 
ministrative  action  may  be  taken. 

(c)  'The  notice  to  the  customers  or 
the  advertisement  published  shall 
follow  substantially  the  format  set 
forth  below: 

Public  Notice 

NOTICE  OP  PROPOSED  CHANGES  IN  UVESTOCX 
MARKETING  CHARGES 

To  Customers  of  the  John  Doe  livestock 
Market,  Anywhere,  U.S.A. 

John  Doe  Livestock  Market  plans  to  file 
with  the  UB.  Department  of  Agriculture  a 
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change  in  the  rates  and  charges  which  the 
market  assesses  its  customers.  The  proposed 
changes  are  as  follows: 

Present  Proposed 
rate  rate 

Cattle: 


Weighinc  under  300  lbs . . 

Weighing  300  lbs  and  over.... 
Bulls  weighing  over  800  lbs.. 
Cow  and  calf  sold  as  pair...... 

$3.S0 

4.2S 

6.S0 

e.so 

1.00 

$4.00 

5.00 

8.00 

7.50 

1.50 

Hogs: 

Weighing  less  than  ISO  lbs... 

1.00 

1.00 

Weighing  ISO  lbs  and  over.... 

1.2S 

1.25 

Boars  weighing  over  270  lbs. 

2.50 

2.50 

Sow  and  pigs  sold  together .. 

3.50 

3.50 

Horses  and  mules . 

7.50 

10.00 

Any  person  or  firm  that  has  reason  to  be¬ 
lieve  that  the  rates  and  charges  or  the  fa¬ 
cilities  or  services  are  unreasonable  or  dis¬ 
criminatory  may  contact  the  Packers  and 
Stockyards— AMS.  Any  comments  may  be 
made  to  the  area  supervisor  of  the  Packers 
and  Stockyards— AMS  (name  of  supervisor, 
address  of  area  office,  telephone  number  of 
area  office).  Your  comments  should  be 
made  on  or  before  (10  days  prior  to  effective 
date).  The  proposed  rates  and  charges  are 
scheduled  to  become  effective  on  (effective 
date). 

(d)  Each  stockyard  owner  or  market 
agency  shall  file  with  its  proposed 
tariff  or  amendment  or  supplement 
thereto  a  copy  of  the  notice  provided 
its  customers  or  advertisement  pub¬ 
lished  as  required  in  paragraph  (a) 
above  and  the  following  certificate: 

Certificate  of  Notice 

The  (name  of  business)  certifies  that  the 
attached  notice  was  provided  the  users  of  its 
services  by  attaching  a  copy  of  the  notice  to 
the  accoimting  or  check  of  each  customer 
using  its  services  beginning  with  the  sale  of 
(date)  and  ending  with  the  sale  of  (date);  or 

The  (name  of  business)  published  the  at¬ 
tached  advertisement  in  the  (name  of 
paper)  the  first  time  on  (date),  and  the 
second  time  on  (date).  The  (name  of  paper) 
has  been  regularly  published  at  least  6 
months  prior  to  the  first  publication  of  said 
advertisement.  Such  paper's  circulation  is  in 
the  area  from  where  a  majority  of  our  ship¬ 
pers  reside. 

I  certify  that  the  above  is  a  true  and  cor¬ 
rect  statement. 

Dated: - . 

Signed  by: - . 

(Owner,  partner,  or 
responsible  officer.) 

§  201.26  Tariff  form. 

(a)  The  schedules  of  each  stockyard 
owner,  market  agency  operating  at  a 
stockyard,  and  licensee  shall  be  sub¬ 
stantially  in  the  form  set  out  below: 

Tariff  No. - or  Amendment  No. - 

to  Tariff  No. - of  (operator’s  name  and 

business  address)  to  apply  at  (name  and  lo¬ 
cation  of  posted  stockyard  and  facility 
number  or  designated  market  where  charges 
apply). 

Date  posted - . 

Effective  date - (not  less  than 
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10  days  after  receipt  in  P.  &  S.  Washington 
office). 

Insert  here  the  various  services  performed 
by  the  stockyard  owner  or  operator,  market 
agency  operating  at  a  stockyard,  or  licensee. 
The  specific  charge  shall  be  on  a  per  head 
basis  with  one  fee  combining  all  charges  for 
services  when  provided  by  the  same  firm. 
Include  all  rules,  regulations,  and  defini¬ 
tions  which  affect  any  service  provided. 


(Operator's  name.) 

Signed  by: - . 

(Owner,  partner,  or  official 
designation.) 

It  is  proposed  to  issue  a  new  state¬ 
ment  of  general  policy  §  203.17  (9  CFR 
203.17)  as  set  forth  below: 

§  203.17  Statement  of  general  policy  with 
respect  to  rates  and  charges  at  posted 
stockyards. 

General 

(a)  Under  the  provisions  of  the  Pack¬ 
ers  and  Stockyards  Act  stockyard 
owners  and  market  agencies  furnish¬ 
ing  stockyard  services  pursuant  to  a 
reasonable  request  must  have  Just, 
reasonable,  and  nondiscriminatory 
rates  and  charges  for  these  services. 
Further,  if  the  Secretary  prescribes 
rates  and  charges,  they  must  be  Just, 
reasonable,  and  nondiscriminatory  and 
shall  be  both  the  maximum  and  mini¬ 
mum  to  be  charged.  The  current 
method  used  by  the  Department  to  es¬ 
tablish  such  rates  and  charges,  dis¬ 
cussed  in  a  recent  decision  by  the  Judi¬ 
cial  Officer  of  the  Department,  has 
been  reviewed  and  affirmed  by  the 
U.S.  Court  of  Appeals  for  the  Eighth 
Circuit  {Central  Arkansas  Auction 
Sales,  et  at  v.  Bob  Bergland,  et  at 
(February  1978)).  The  decision  by  the 
Judicial  Officer  involved  percentage  or 
value  based  tariffs.  The  Judicial  Offi¬ 
cer  held  that  those  tariffs  were  con¬ 
trary  to  the  provisions  of  the  Packers 
and  Stockyards  Act.  It  was  held  that 
the  tariffs  were  discriminatory,  did 
not  uniformly  or  consistently  reflect 
the  cost  of  the  service  performed,  and 
that  fluctuations  in  the  price  of  live¬ 
stock  bear  no  relationship  to  the 
changes  in  the  cost  of  providing  stock- 
yard  services.  Under  a  percentage 
tariff,  there  is  no  way  to  predict  the 
actual  charges  to  be  assessed  since 
they  fluctuate  with  changes  in  live¬ 
stock  prices  and  the  necessary  deters 
mination  of  reasonableness  and  non¬ 
discrimination  cannot  be  made. 

(b)  Market  agencies  and  stockyard 
owners  operating  at  the  1,980  posted 
stockyards  handle  approximately  100 
million  head  of  livestock  each  year. 
During  1976,  the  value  of  that  live¬ 
stock  was  in  excess  of  $14  billion. 

(c)  Under  the  Packers  and  Stock- 
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yards  Act,  the  Packers  and  Stock- 
yards— AMS  has  the  responsibility  to 
livestock  producers  of  assuring  just, 
reasonable  and  nondiscriminatory 
rates  and  charges  at  livestock  markets. 
Under  the  present  policy,  the  agency 
reviews  the  cost  of  service  provided  by 
the  stockyard  or  market  agency  imder 
established  criteria,  and  reasonable 
rates  are  established  on  a  per  head 
basis.  Those  rates  reflect  the  costs  of 
handling  livestock  consigned  to  the 
market  plus  a  reasonable  return  on 
the  owner’s  investment  and  reasonable 
compensation  for  the  personal  services 
of  the  owner  of  the  market. 

(d)  Adequate  notice  of  the  proposed 
rates  and  charges  must  be  given  to  the 
public  within  the  stockyard  trade  area 
and  to  the  Department.  The  Packers 
and  Stockyards— AMS  will  not  review 
the  level  of  the  rates  and  charges  pro¬ 
posed  by  st(x;kyard  owners  and  market 
agencies  for  reasonableness,  unless 
valid  complaints  are  received.  This  will 
permit  stockyard  owners  and  market 
agencies  flexibility  in  setting  their 
own  rates  and  charges.  This  procedure 
would  not  affect  the  basic  protective 
rate  provisions  of  the  Packers  and 
Stockyards  Act  should  it  become  nec¬ 
essary  to  invoke  them. 


Per  Head  Tariffs  Required 

(e)  It  is  the  view  of  the  Packers  and 
Stockyards— AMS  that  any  tariff 
based  on  the  value  of  the  livestock 
sold  is  violative  of  the  Packers  and 
Stockyards  Act.  Rates  based  on  live¬ 
stock  value  do  not  inform  livestock 
sellers  what  their  specific  marketing 
cost  will  be  prior  to  sale.  All  tariffs 
filed  in  the  future  shall  contain  per 
head  charges  for  each  tariff  item.  Tar¬ 
iffs  containing  per  head  charges  cover¬ 
ing  all  services  furnished  give  users  of 
the  stockyard  services  a  soimd  basis 
for  coYnparing  marketing  costs  at  dif¬ 
ferent  stockyards.  The  rates  and 
charges  for  all  market  agencies  operat¬ 
ing  on  the 'Same  stockyard  shall  be 
uniform.  Each  firm  required  to  file  a 
tariff  shall  combine  all  fees  for  stock- 
yard  services  furnished  by  it  into  a 
single  charge  for  each  tariff  bracket. 
Livestock  owners  in  the  general  trade 
area  of  the  stockyard  shall  be  notified 
of  all  new  tariffs  or  changes  in  tariffs. 

(f)  On  or  before  September  30,  1978, 
all  stockyard  owners  and  market  agen¬ 
cies  shall  have  on  file  with  the  Depart¬ 
ment  a  tariff  that  contains  per  head 
rates  and  charges  which  cover  all  the 
livestock  stockyard  services  furnished 
by  them. 
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Coming  to  Chicago.. .April  10th 


312-663-0884 


